INTRODUCTION
Political and legal theorists ask the question: What should law be? In so doing, they implicitly or explicitly overlook what law is. This preference for the normative as opposed to the ontological approach to law is rooted in the assumption that law serves social and political ends.
Indeed, in deference to its normative interests, legal scholarship has embraced a diversity of social sciences to assist in the discovery of the best laws. For example, the marriage of law and sociology seeks social norms of fairness according to which particular laws should be understood and interpreted. Similarly, the science of moral philosophy strives to isolate intersubjective moral norms that will guide legislation and legal interpretation. Positivist legal science strives to determine rules of recognition for the identification of valid laws that guaranty the certainty and security promised by the rule of law. Most recently, the sciences of both rational and behavioral economics have emerged as powerful tools, facilitating the discovery of those laws that maximize efficiency.
These various sciences of law embrace different ends governed by their different understandings of justice. However, as important as these differences are, these legal sciences share an equally important and often overlooked assumption about the nature of law. Law, according to normative-positivist-socio-economic legal scholars, is something knowable through scientific inquiry. In other words, the different positivist sciences of law presuppose a common subordination of law to science. As a result, the reduction of law to an object of science threatens to transform law into a means to an end so that law's foundation in justice, as opposed to politics, becomes, at best, questionable, and at worst, impossible.
No thinker has been so struck by the transformation of law from an activity into a knowable object of science as Friedrich Nietzsche. Against the belief that scientific truth leads to justice, Nietzsche affirms the necessity of illusion and error. As Nietzsche writes in the above epigraph, art, as "the care of illusion," must replace truth as the "womb of knowledge." Art, Nietzsche writes, "is worth more than "truth." 3 Just as truth is set within the aesthetic realm of creative action, so too must law be, in truth, a work of art. 4 In other words, law is given not through science but in the act of artistic legislation.
To understand what Nietzsche means by the art of legislation, this essay turns to his writings on the Code of Manu. What Nietzsche refers to as the Gesetzbuch des Manu first appears within his discussion of "The 'Betterers' of Mankind," in Twilight of the Idols. 5 Nietzsche's notebooks from 1888, especially notebooks fourteen and fifteen, are filled with references to Manu, the ancient Hindu God and legislator. These pages show Nietzsche's intense efforts to work through the significance of the Hindu religion as expressed in the Manu Code. And nowhere is Nietzsche's intense attraction to the Manu Code more evident than in his problematic book, Der Antichrist, the first and only completed volume of Nietzsche's projected four-volume work, the 3 Revaluing of All Values. 6 As Giorgio Colli rightly saw, the Manu Code made an "enormous and exaggerated impression on him." 7 It has long since been determined that what Nietzsche knew of the Manu Code he got from the translation by Louis Jacolliot. 8 Jacolliot, an amateur Indiophile, claimed to have completed his translation, with the help of a learned Brahmin, from an authentic edition of the Manu Code he discovered in the Tamil region of southern India. 9 Unfortunately, the original text from which Jacolliot worked has never been found. 10 Jacolliot's translation of the teachings of Manu has been universally discredited. 11 It differs widely from the more scholarly editions, sometimes significantly; as a result, many of Nietzsche's citations from Manu are nowhere to be found in the authoritative texts. 12 In one important instance, Nietzsche's citation of Manu's regulations governing the Chandala in Götzen-Dämmerung is taken neither from the Manu text, nor from Jacolliot's free translation. Rather, it is appropriated from a rambling twenty-two page footnote in which Jacolliot defends his inconceivable theory that the Manu Code was written in its final formula 13,300 years before the birth of Christ and that all Semitic cultures are traceable back to an emigration of Chandala occurring between 8,000 and 4,000 years before Christ. 13 At the same time, Jacolliot opines that western civilizations, including the peoples of Europe and Egypt, are the result of emigration by the Hindus, and the higher castes, under the influence of the Manu Code. Annemarie Etter, in a thorough analysis of the reliability of Nietzsche's impression of the Manu Code, characterizes Jacolliot's notes as "scientifically worthless curiosities." 14 Her evaluation of Nietzsche's image of the Manu Code is similarly critical. 15 Despite the unreliability of Nietzsche's source material, however, 6 Nietzsche at times suggested that the Antichrist was itself the complete Revaluing of All Values: "Meine Umwerthung aller Werthe, mit dem Haupttitel 'der Antichrist' ist fertig. In den nächsten zwei Jahren habe ich die Schritte zu thun, um das Werk in 7 Sprachen übersetzen zu lassen; die erste Auflage in jeder Sprache c. The priority of Gesetz and art over Recht and truth reveals an important relation between Gesetz and art. Gesetz, for Nietzsche, is always given in art.
If law is positive law given through a work of art, then law awaits at least two potential fates. 16 One is that law, and with it art, becomes an object of science. Since law is an artifice that must deny its artificiality, it is fated to become law whose absolute separation from morality leaves it in need of justifications-justifications that are increasingly sought in various legal sciences. To the extent that law today is increasingly the province of science (be it social science, psychology, or economics), the scientific fate of law is our own. And the fact that opposing sciences now provide opposing justifications is simply a reflection of modern nihilism-the thoughtless belief in the truth of science in spite of an equally firm conviction that science is an instrument of politics rather than truth.
A second possible fate of positive law, however, is that law might escape its fate and abandon its need for scientific justification. While positive law is in need of rationalization to defend its authority, nonpositive law disdains justification. Nietzsche's interest in the possibility of a non-positivist idea of law leads to his hypothesis of the relation between law and art. Insofar as law is known through the artistic creation of a beautiful form that calls the members of a culture to the law, then law, as a creative and life-affirming positive law, operates as a "thou shall't" beyond science, morality, and politics. Nietzsche struggles towards just such a non-moral and non-scientific ideal of positive law-a modern Sittlichkeit der Sitte as opposed to a Moralität der Moral-throughout his work.
To explore these two potential fates of law-to become science or 18 The core thought of the Holy Lie is that for law to be spoken in the imperative as a "thou shall't," it is also necessary that the law be taken as true. 19 Paradoxically, for law to speak the imperative of truth, law must lie. Positive law, Nietzsche insists, depends upon a lie, an artifice, so that law, like the world itself, can only be redeemed through a "semblance," (Schein). 20 Specifically, positive law must appear as a beautiful semblance, one with the power to awe and to seduce man to its authority. Positive law, as the Holy Lie, is posited in the work of art.
The identity of positive law and art is a consequence of law's need for semblance that strikes the Nietzschean legislator. Even as Nietzsche insists that the good lawgiver is the nobleman who naïvely and confidently issues commands that he expects to be obeyed, he recognizes as well that the imperative tone of a good Gesetzbuch is as priestly as it is noble. Only the priest, as the mouthpiece of God, has both the "right to lie" and "the cunning of revelation." 21 It is as a knower of hidden and sacred law that the priest-legislator asserts his authority. 22 As the priest says: "The truth is there," 23 so must the legislator say: "Das Gesetz is there." The legislator, as the priest, achieves his goal-power-through a lie-namely the erection of the lie as truth and of the Gesetz as the natural and true law of God's will. 24 The legislator, like the priest, must be an artist, skilled in artifice-the art of transforming semblance into truth. 17 The "art of legislation" is the art of the Holy Lie, the creative act through which the legislator positively erects his will as the truth for a people. To say that priestly legislation is an art is to say that legislation is a means to the creation of truth. The art of Gesetzgebung, in other words, is the name for the "Origin of Morality," 25 the creative act through which the legislator posits his will as the truth for a people. The great legislator is a gifted artist. What unites the artist and the legislator is their ability to institute truth and to posit Recht.
The Holy Lie allows the Manu Code to speak, as any good code must, in the imperative, because it allows positive law (Gesetz) to appear as natural and true law (Recht). "A Gesetzbuch," Nietzsche writes, "never explains the uses, grounds, the casuistic in the pre-history of a Gesetz: to do so, it would lose the imperative tone, the "you shall," the presupposition for being obeyed." 26 On the basis of the Holy Lie, the authority of the Manu Code "is grounded on the thesis: God gave it, the forefathers lived it." 27 God and the forefathers, "revelation" and "tradition," are the "double wall" that underlie the legislator's unquestioned authority to set down the law without having to prove or justify it. 28 By creatively securing the truth of the illusion as nature, revelation, and tradition, the legislator-priest succeeds in giving his commands not only the authority of force, but the authority of reason and custom-the ultimate and necessary authority for law.
The Holy Lie is central to Nietzsche's understanding of proper legal authority; the successful artifice of the Holy Lie, however, is not in itself sufficient for Nietzschean legislation. The Christian Code, just as much as the Manu Code, was an artistic achievement of a Holy Lie that granted its Commandments imperative force. Even more successfully than the Manu priests, Christian priests have insinuated Christian morality into the history and fiber of the Western World. And yet it is against the success of Christianity's Holy Lie and as a critique of the Christian artist that Nietzsche imagines his book, Der Antichrist, to be a curse upon Christian legislative morality. Great artistry, while necessary, is not a sufficient criterion of a good lawbook.
What elevates the Manu Code, from Nietzsche's perspective, is not the artistic means, but rather, the ends for which the Manu legislators enact the Holy Lie. "In the final account," Nietzsche 31 From the perspective of life, the Gesetzbuch des M a n u is preservative whereas Christian morality is destructive. Christianity erects its Holy Lie in the name of a "beyond" and thus commits itself to the destruction of this world and the imposition of a slave morality. In order to gain power, the Church had to tear down all of the leading institutions of the Ancient World, including both the Jewish priesthood and the Roman empire. The Code of Manu, on the other hand, sought to preserve, rather then destroy, the hierarchical authority. In part, this is simply a historical matter. The Brahmin priests who received the revealed laws of the Manu Gesetzbuch were already esteemed members of India's ruling class. In propagating the Holy Lie, therefore, they sought not to destroy the civilization over which they reigned, but to preserve and sustain its existence. The Holy Lie of the Manu Code, therefore, emerges, not out of a hateful spirit of revenge against the rulers, but out of the Brahmin priests' desire to maintain and augment their own power.
A second advantage of the Manu Gesetzbuch is that it seeks to preserve social rank. Christianity, on the other hand, attacks the powerful and noble by "taming" and, ultimately, leveling mankind. 32 While this leveling, with the aim of improving man in the name of some higher ideal, has a rich history it is particularly virulent in Christianity. To make man less prideful, weaker, and more moral, Christianity turns man against himself by preying on his guilt. The guilty man is tamed, but Nietzsche disputes that he is thus "improved." 33 Rather, he is "weakened," "disfigured," and "fundamentally castrated." 34 Improvement is better characterized as a taming of the beast that requires a harming of the beast. Neutered and tamed, Christian man is rendered harmless.
Contrary to the Christian desire to tame man, the Manu Code seeks to "breed" him. 35 It does not take as its enemy the powerful "Man-thebeast" that must be tamed, but sets its sights on the impure man, the 30 Nicht-Zucht-Menschen, the mish-mash-man, the Chandala. 36 This Chandala must be rendered harmless and bred to his servitude. To this end, the Chandala must be made sick: This is what Nietzsche reads into the sanitary rules of the Manu Gesetzbuch that require the Chandala to eat unclean vegetables, that limits their sustenance to garlic and onions, and that stipulates that their water cannot be taken from wells or ponds, but only out of marshes and puddles. 37 Through these and other rules, the Manu wages war not on the few and the powerful, but against the many, die "grossen Zahl." 38 Instead of taming the strong, it breeds the weak for their assigned societal roles. The many will be sick; however, the great benefit of the Manu Code is that the few, the powerful, are bred into strength and health. Third, and most importantly, the superiority of the Manu Code rests upon Nietzsche's assertion that its division of society into four castes, each with its own particular obligations and rights, is a desired end because it reflects the natural order of society. "The order of castes," Nietzsche writes, "the highest, the most dominant Gesetz, is only the sanction of a natural-order, natural-legal-positing of the first rank, over which no willfulness, no 'modern idea' has power." 39 It is nature, he insists, not Manu or the Brahmin legislators, that divides the predominantly intellectual from those who are predominantly physically or temperamentally strong, and both of these from the mediocre, who are extraordinary in neither intellect nor strength. 40 The Indian caste system is an artifice, a Holy Lie-but it is a lie that serves natural ends.
The order of castes rests upon the observation that there are at times either three or four kinds of men in nature. 41 First comes the "highest caste," of whom Nietzsche says: "I name them the fewest." 42 They are the "geistigsten Menschen." 43 Only these "most spiritual men" have the privilege (Vorrecht, literally, a prior right) to establish beauty and the good upon the Earth. It is from their ranks that the artists and legislators emerge. The second kind of man is the muscular man-the members of the warrior class. Following Plato, Nietzsche calls these men "the guardians of Recht." 44 They are exemplified, above all, by the king, as both warrior and judge-the executive of the most Geistig. The third kind of man includes the mediocrities, encompassing not only the businessmen, handworkers, and farmers, but also the scientists, academics, and the largest part of artists, those who busy themselves with a career. 45 times leaves out of his reckoning-is the one of the lower and submissive kind, recognized to be a servant race. 46 Together, these three ends-the preservation of power, the breeding of each to his proper social role, and the sanctioning of the order of castes-comprise the core of Nietzsche's defense of the Holy Lie of the Manu Gesetzbuch. In short, what Nietzsche values in the Manu Code is the creative and artistic sanction of a natural and lifeaffirming inequality. Whereas Christianity is dominated by the teaching of the equality of the soul, the equality of man, and the equality of right, the Manu Code creates, teaches, and perpetuates the natural "feeling of distance between man and man," that is the "presupposition for every elevation and every growth of culture. . . ." 47 If the doctrine of equality is a weapon "against ourselves, against all nobility, gaiety, bigheartedness on the earth, against our happiness on the earth," the feeling of difference first opens the possibility for the affirmation of life. 48 In Beyond Good and Evil, the pathos of distance is not only that which separates noble men from slaves, but also is that internal feeling of "a demand for an ever newer widening of distance within the soul itself, the production of ever higher, rarer, further, more-wide-reaching, more-encompassing conditions, in short, just the elevation of the type 'man,' the advanced 'self-overcoming of man,' to take a moral formula in an over-moral sense." 49 The pathos of distance, as Andreas Urs Sommer has suggested, becomes a "fundamental condition for what first makes possible higher forms of individuation, the 'breeding' of a higher man." 50 Differentiation, and with it inequality, are natural drives of man.
What cannot be emphasized enough is that Nietzsche insists that the pathos of difference and the order of castes sanctioned by the Manu Code is a natural division. "To say it again," Nietzsche reiterates, "nothing is arbitrary, nothing is 'made. ' Gesetz, as positive law, formulates and sanctions the natural order. It is, as Schein, i.e., as the semblance of the rank order of castes, that the legislative order of castes preserves and defends life. Nietzsche writes: "The order of the castes, the rank-ordering, only formulates the highest Gesetz of life itself, the division of the three types is necessary for the preservation of society, for the possibility of the higher and highest types." 53 The order of castes serves the final goal of life by justifying the natural division of man into the three types. This division of man into castes, satisfying the need for distinction among men, is the highest law of life.
What Nietzsche stresses is not the specifics of any particular division of nature, but rather that nature-and with it life-demands distinctions among men. Life, understood as will to power, is the natural drive for man and all beings to assert themselves in their difference and superiority over others. 54 The pathos of distance is what first allows a ruler to issue his command with the expectation of obedience; it predates even the "Sittlichkeit der Sitte" (in English, the customariness of custom, or the ethic of the ethos) as the original source of law and morality. 55 "The pathos of distance," Nietzsche writes, namely, "[T]he feeling of differentiation of rank, lies as the ultimate ground of all morality." 56 Since inequality and distinction are necessary in nature, the sanctioning and justification of natural distinction and inequality is the presupposition for the possibility of life itself. The Manu Gesetzbuch's succes as an artistic creation, its success in justifying a life-affirming inequality, is precisely what induces Nietzsche to firmly embrace the ancient Brahmin code as a Holy Lie in the name of life.
III. THE NEED FOR ART: NATURE, PESSIMISM, AND
THE PROBLEM OF TIME Given Nietzsche's apparent naturalism, the question arises: If the division of man into different "breeds" is natural, why is the artistic division of man into an order of castes in the Manu Gesetzbuch necessary for the preservation of society? This mirrors the question that bedevils Lockean and Kantian theories of a social contract: If natural law already exists in the state of nature, why is there a need of a contract to move into civil society? Similarly, we may ask of Nietzsche: If the highest law of life develops unformulated and unsanctioned in nature, why is there a need for it to be set out in artistic legislation?
To understand why the positive sanctioning of the highest Gesetz of life in the Manu Code is necessary, it is helpful to recall Nietzsche's statement that art "is the great enabler of the possibility of life, the great seducer to life, the great stimulant of life." 57 Art, as does the posited sanction of the order of castes in the Manu legal code, enables life. The absence of art would render life unbearable; hence, for the sake of life, we need art.
What in life is unbearable that necessitates the redemptive power of art, and by extension, a posited legal code? The youthful Nietzsche of the Birth of Tragedy discovered the "source of art-and of all Schein" to lie in the unbearable Dionysian insight into the necessary suffering and contradiction of the truth of being, "the Silenian wisdom that the best thing for man is not to be born and the second best is to die quickly." 58 From his earliest writings, Nietzsche was compelled to the "metaphysical assumption" that "the true being and Ur-Eine-as the eternally suffering and full of contradiction-needs the delighting vision, the lustful Schein, for its constant redemption." 59 Nietzsche's "particularly dark and unpleasant" pessimism-dictating that "there is only one world, and this is false, cruel, contradictory, seductive, [and] without sense. . ." 60 -is what he later emphasizes as the central insight of the otherwise brash and romantic youthful work. Faced with the unbearable pessimism of the world, "[w]e have need of lies" and of art "in order to live [.] " 61 The core thought of Nietzsche's metaphysics is that the unbearable "[c]ontradiction, the bliss born of pain," 62 is the root of man's unquenchable need for art as the justification for life. 63 In Nietzsche's later writings, the suffering in man's existence is formally attached to his temporality. Man's suffering, in short, proceeds from out of his powerlessness before the onslaught of time. The passage of time shows us repeatedly our inability to control what is past. It is beyond the power of man's will to influence the past: "The will cannot will backwards; that it cannot break time and time's desire, that is the will's most lonely affliction. . . . This, yes this alone, is revenge itself: the will's counter-will (Widerwille) against time and its 'It was.'" 64 Because every will cannot will backwards, every will 57 13 NIETZSCHE, Nachgelassene 1887-1889, supra note 3, at 521. 58 suffers from its powerlessness against its past-"thus willing itself and all life were supposed to be punishment!" 65 Time, the uncontrollable flux of becoming, guarantees that we always, as Nietzsche says in the preface to the Genealogie, miscount the bells that wake us to ourselves: "We remain necessarily strange to ourselves, we do not understand ourselves, we must mistake ourselves . . . ." 66 At all times, such severe suffering threatens to lead to a pessimism of nihilism.
Against the suffering of will and life at the fate of time-a suffering that leads to the nihilistic denial of life-Nietzsche holds out art as the antidote: "Art here counts as the single superior counter-force against all willing for the denial of life." 67 Art, der Schein or semblance, is the lie that makes living possible, and art is the antidote to man's powerlessness-to man's feeling of powerlessness against time.
As life without art is unbearable because of the problem of time, so is life without the Gesetzbuch similarly unbearable because of the cold hard fact of inequality. Inequality exists in nature. Indeed, inequality is a fundamental law of nature: "The inequality of rights (Recht) is first the condition that there are rights at all." 68 Each kind of man has a prehistorical and natural way of being that precedes Gesetz. The highest men have the privilege (Vorrecht) of finding their blessedness and lust in their instinctive self-discipline and asceticism. 69 The warrior kings have the Vorrecht to rule, and the mediocre have the great Vorrecht-not to be undervalued-of being a cog in the wheel. 70 None of these privileges come easily. It is the creation of the Holy Lie (Gesetz) through the Gesetzbuch that ennobles, elevates, and justifies the harshness of the labyrinth that is life. Just as art is a stimulus to life, so too is the caste-order legislated by the Manu Code. The ultimate end of the Manu Code must be the willful and artistic creation of a beautiful lie that makes the actuality of existence bearable.
IV. THE FREE FORM OF ART AND GESETZ
The question imposes itself: How can Nietzsche's art of legislation succeed in redeeming life by erecting Recht?
Again, guidance is to be sought through the analogy between Gesetz and art. Art redeems and justifies truth insofar as it does not simply reflect the suffering and tragedy of the world, but does so in a way that beautifies, ennobles, and thus redeems the world in spite of its temporality and contradictions: "Art is essentially affirmation, blessing, deification of existence." 71 In the creation of beauty, art elevates and justifies existence-giving it beautiful form. Artistic creation gives form that may further life, depending on the strength of its creative force and its capacity to seduce.
Artistic creation is the activity of giving form. The essential artistic state, what Nietzsche calls rapture, is an explosive state of creative force. The artist seizes this rapture and bestows form upon things, compels them to take from us, violates them, and, ultimately, idealizes them. 72 From the feeling of rapture and abundance, the rapture of sexual excitement and "the rapture of an overflowing, swollen will" 73 -the artist creates both himself and the world. As Eli Eilon has observed: "Abundance is the aesthetic principle of man's selfcreation." 74 Artists form things; they create. For that reason, they "should see nothing as it is, rather fuller, rather simpler, rather stronger: to that end a kind of eternal youth and spring, a kind of habitual rapture must be in their limbs." 75 The idealizing and creative activity of the artist is to give form to the world in himself. As Nietzsche writes:
The greatness of an artist does not measure itself by the "beautiful feelings" that he arouses: little women may believe that. But according to the degree to which he nears the great style, to which he is capable of the great style. This style has this in common with great passion, that it disdains to please; that it forgets to persuade; that it commands; that it wills. . . To become master over the chaos that one is; to compel one's chaos to become form; to become necessity in form: to become logical, simple, unambiguous, mathematic; to become l a w [Gesetz]-: that is here the great ambition. 76 Art, in other words, is measured by force, the "feeling or fullness of stowed-up force," 77 through which the artist comes to master the chaos that he himself is. The artist, in "compelling one's chaos to become form," wills himself into being and becomes a law for himself-the essential Nietzschean conclusion.
Nietzsche's art of legislation has unmistakable Kantian echoes. The Nietzschean artist claims his freedom to be who he is, to give himself law, and to master and command himself. However, while the Kantian man experiences the feeling of freedom as a universal duty-I ought freely to act such that I am a law unto myself-Nietzsche embraces the freedom of law as a challenge-"an attempt" 78 to make oneself lawful. 79 If Kant's law is a freely assumed moral imperative for all rational beings, Nietzsche's is an aesthetic imperative for artistic souls. The freedom of creating, of making art, and of legislating is always first the imperative to create oneself through the art of legislation.
The artist as creator is a legislator who gives himself and the world the law (Gesetz). The artist, a "preliminary stage," must go under so that the "world" becomes "a work of art [that] gives birth to itself." 80 In other words, the rapturous creation of the artist works to let the law shine forth in its splendor. As described by Nietzsche in a note entitled "Physiology of Art," art grasps at the typical and reveres the lawful:
An overpowering of the fullness of the living is in it, measure becomes master, that repose of the strong soul lies at its bottom, which moves itself slowly and has a counter-will toward the all-tooliving. The general case, the law, is honored and lifted out; the exception, conversely, is set aside, the nuance wiped away. The firm, powerful, solid, the life that rests broad and reigning and harbors its force-that "pleases": i.e. that corresponds with what one holds of oneself. 81 The artist creates the work of art; more accurately, he lets it be created, so that the law shines forth from within it. Further, the work of art has the potential, in its beauty, to draw others into the original rapture of its creation. It works back upon the artist and his audience as the call to the law. "What alone can restore us?" Nietzsche asks. Only "[t]he visage of the perfect." 82 From the longing of strength and overfullness, the artist comes to sacrifice himself to the engendering of that which will call him to himself. The sight of the perfect, that which the artist's work evokes, restores him to himself. 83 In that art brings man to himself through its beautiful and seductive externalization of the rapturous feeling of form, art is not merely something subject to rules and laws. Rather, as Martin Heidegger has articulated, art, for Nietzsche, is "thought" as law itself.
Art stands not only under rules, it has not only to follow laws (Gesetz), but it is in itself legislation; only as such is art true art. The inexhaustible and to be created is the law (Gesetz). What the art that dissolves style into mere bubbling of feelings misses is, in its essence, the unrest of finding the law (Gesetzesfindung), which only comes to work when the law (Gesetz) veils itself in the freedom of form (Gestalt), in order that it come into open play. 84 Only as freedom, at once veiled and made manifest in beautiful form, does law arise as that which raises man over himself and saves him for himself. The creative explosion of the art of legislation is the foundation for the positive establishment of any system of Recht. Positive law is, insofar as it is understood as a free and spontaneous work of art, paradoxically resistant to the efforts of the various legal sciences to subordinate law to social or political ends.
CONCLUSION THE DANGEROUS PARADOX OF THE ART OF LEGISLATION
Art stands to truth as Gesetz stands to Recht-in a founding relation. This is true, not just for the Manu Code, but for Christianity as well. What distinguishes the Manu Code is simply the Gesetz that is given. Whereas Christian morality establishes the law of revenge in its battle against the ravages of time and worldly transience, the Manu Code glorifies the brutality of life itself-its inequalities, its humanity, and its tragedy. In celebrating and elevating this life in the art of legislation, the Manu Code-if it is successful-seduces those who are struck by it to life.
Yet, in the end, the question remains, whether art and Gesetz, as willful semblances, can indeed justify life. Will not the Holy Lie, once successful, devolve into a calming and intoxicating illusion? How, in other words, does the art of Gesetzgebung persist in its creative force?
In a fragment from "Towards a Critique of the Manu Gesetzbuch," Nietzsche emphasizes that the entirety of the Manu Code rests on the Holy Lie, namely, that the entire system is inspired by the semblance of the good of man. In actuality, however, the entirety of the Manu Code rests upon the Brahmin Priests. As Nietzsche explains: "We find a kind of man, the priestly, that feels itself the norm, the peak, as the highest expression of the type man: they take the concept of 'to better' from out of themselves." 85 These priests believe in their own superiority and "will" it in fact-"the cause of the holy lie is the will to power." 86 The Holy Lie and the art of legislation are, in the end, thought from out of the artistic creation that is the will to power. "The lie," Nietzsche writes, "as supplement of power-a new concept of 'truth.'" 87 The Manu Code, Nietzsche's example of a "good" Gesetzbuch, is not posited simply as a "thou shall't," but depends essentially on an artistic conception of Recht, one that is founded upon Gesetz. This positing of Recht is necessary, because the urge to posit Gesetz as a standard for others demands that the legislator believe, in some way, in its truth and goodness. It is in the Gesetzgebung, the giving of the code itself as a work of art, that the Manu Code grants to its world the Gesetz that founds its Recht.
As a work of art, Gesetz founds Recht. This is the inversion of the traditional relation between Recht and Gesetz, an inversion that Nietzsche announces in sections 10 and 11 of the Genealogie. 88 "The most decisive act that the supreme" and legislating "power performs . . . is the institution of Gesetz, the imperative declaration of what in general counts as Recht in its eyes, and what counts as Unrecht." 89 And yet, legislation, as the ultimate artistic act that erects an entire system of truth in positive law, is also a consequence of man's desperate will to power-his need to stamp being on becoming. All creative spirits, by whom Nietzsche means "Genuine philosophers" who are most essentially "commanders and legislators," speak in the imperative:
[T]hus it shall be! They first determine the whither and for what of man. . . . With a creative hand they reach for the future, and all that is and has been becomes a means for them, an instrument, a hammer. Their "knowing" is creating, their creating is a legislation, their will to truth is-will to power. 90 The art of legislation is the becoming creative of the will to power.
In the art of legislation, Gesetz is instituted as the ground of Recht. Insofar as the institution of Recht necessarily claims for itself the status of truth and goodness (for why else would it be instituted?), Recht depends upon its justice (Gerechtigkeit) that is founded by Gesetz. This is why Nietzsche insists that justice has its source in the active will to power that manifests itself in philosophers 91 and master thinkers as the lust for power (Herrschsucht). 92 Even the "noble soul," who "accepts the fact of his egoism without any question," names the will that springs from his self-assertion as "justice itself." 93 The word for justice is Gerechtigkeit, and Gerechtigkeit is a past participle related to the German concept of richten, to set right. As a past participle, Gerechtigkeit, like its source Gesetz, is static, posited, and historical. Gerechtigkeit, or a posited standard of justice, is what happens when the legislative artist stamps being on the becoming of Sittlichkeit, the customary, fitting, and ethical world. Thus, Gesetz stands to Recht as Gerechtigkeit stands to Sittlichkeit.
As an expression of its lust to rule and in its need for justification, positive law exemplifies the "reduction of nature to morality." 94 And just as morality is a pale reflection of Sittlichkeit, so too is Gesetz, a "school of the dumbing-down" 95 of man culminating in the debasement of man. Thus is the institution of Recht, as an expression of will to
